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Use this form to apply for retail trading on 
restricted trading days.

How to fill in this form 
Please type directly into this form. When 
complete, save a copy before printing. If 
completing by hand, please print clearly and 
mark box(es) with a tick þ where required. 

You will need to ensure that all sections of the 
form are completed. Additional sheets may be 
included if there is insufficient space on the form 
to provide your supporting evidence. Please 
number all additional pages. 

For assistance call 13 32 20. 

Fees 
There are no fees associated with this 
application.

Lodgement instructions 
Email: ftlicensing@finance.nsw.gov.au

Post: NSW Fair Trading, Customer Experience, 
Locked bag 2096, Lisarow NSW 2252. 

Email or post the application – do not send more 
than once. 

APPLICATION FORM
Retail Trading on Restricted Trading Days 

Retail Trading Act 2008

SAVE AS PRINT

Privacy compliance statement 
Information that you voluntarily provide in this 
form is collected by NSW Fair Trading to assess 
and process your application. NSW Fair Trading 
intends to use and disclose the information 
(including any personal information) you have 
provided to exercise its functions under the 
Retail Trading Act 2008, including to administer, 
monitor and enforce compliance with that Act. 

https://www.fairtrading.nsw.gov.au
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Applicant details

Applicant’s name: [name of company / sole trader / partnership]

Business / Trading name:

Position title:

Email

(       ) 

Contact details

Person making the application: [contact name]

Postal address: [if different to above] Postcode

Telephone number: Mobile number:

Name and location of the shop/s subject of this application

Details of exemption being sought 

Good Friday

Easter Sunday Christmas Day

Please identify the restricted trading day/s 
for which you are seeking an exemption: 

a specific day or days [specify the date or dates], or   

a specific period of up to three years [specify the period 
in years]

Street address: 

Suburb PostcodeState

State

Street address: 

Suburb PostcodeState

Name of shop: [in full]

2

ABN / ACN:

State the name and full street address (including city/town and postcode) of the shop/s for which you are 
seeking an exemption:

Before 1pm on ANZAC Day

Is the exemption for:

Important note. In the case of an application for an exemption relating to more than one shop or restricted 
trading day, the information below should be provided separately for each shop and day. If insufficient 
space has been provided, attach additional numbered sheets. 

https://www.fairtrading.nsw.gov.au
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Information required to support the application  

Please nominate the proposed trading hours: Commencing at: (am/pm)

Closing at: (am/pm)

An exemption may only be granted if it is, in the exceptional circumstances of the case, in the public interest 
to do so. “Exceptional circumstances” must be more than “special circumstances” to satisfy the requirements 
under section 10 (2) of the Retail Trading Act 2008. For guidance on the test for “exceptional circumstances”, 
refer to Dwyer v Department of Services, Technology and Administration and Kmart Australia Limited [2010] 
NSWADT 312.

Exceptional circumstances

Specify the exceptional circumstances in support of your exemption application for the shop and 
restricted trading day:

https://www.fairtrading.nsw.gov.au
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Public interest

1. What is the nature of the shop and kinds of goods sold? 

2. Why does the shop need to be kept open on the restricted trading day?

To help determine whether the exemption sought is in the public interest, answer the following questions:

https://www.fairtrading.nsw.gov.au
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3.  What is the likely effect on the local economy, tourism, small businesses and other businesses in the area if
the exemption is granted?

4. What is the likely effect on employees or persons working in the shop if the exemption is granted?

[In your response indicate the number of employees likely to work on the restricted trading day if an 
exemption is granted, and specify the industrial instrument/s (including agreement number/s), under which 
employees working on the day will be employed]

5

https://www.fairtrading.nsw.gov.au
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Applicants signature

Signature: 

Date (dd/mm/yyyy) 

Print name: 

It is an offence to fail to comply with any conditions imposed on an exemption.

Note. Regard will be had to each of the matters listed above in determining whether the exemption sought 
is in the public interest. This application will be put on public exhibition. 

https://www.fairtrading.nsw.gov.au
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	Text Field 25: Coles recognises that section 4(1) (b) of the Retail Trading Act 2008 (‘the Act’) lists Easter Sunday (amongst others) as a restricted trading day, requiring shops to be kept close at all times. That prohibition is subject to any exemption granted under Part 3 of the Act.Section 10 of the Act provides that the Director-General may grant an exemption from the requirement that a shop be closed, if he or she is satisfied that it is in the “exceptional circumstances of the case in the public interest to do so, having regard to the following matters:• The nature of the shop and the kinds of goods sold by the shop;• The need for the shop to be kept open on the day or days concerned;• The likely effect of the proposed exemption on the local economy, tourism and small businesses and other businesses in the area; and• The likely effect of the proposed exemption on employees of, or persons working in, the shop.”In Dwyer v Department of Services, Technology and Administration and Kmart Australia Limited [2010] NSWADT 312, the Tribunal maintained that section 10(2) provides for a two-stage process requiring a determination as to (a) whether there are exception circumstances and (b) whether it is in the public interest that an exemption apply.Coles will address each of these elements in this application.In Dwyer v Department of Services, Technology and Administration and Kmart Australia Limited [2010] NSWADT 312, the Tribunal held that the phrase ‘exceptional circumstances’ is a reference to the specific circumstances of the case”. The decision also notes that “exceptional circumstances can include a single exceptional matter, a combination of exceptional factors, or a combination of ordinary factors which, although individually of no particular significance, when taken together are seen as exceptional”. Coles submits that it is the combination of the following factors which, when considered collectively, meet the definition of “exceptional circumstances”.Coles World Square is in the central business district and main tourism precinct of Sydney and traditionally Easter Sunday is an extremely popular day for locals and tourists to visit the area. On a standard Sunday, the store serves approximately 9,500 customers. Our Centre Management advised that foot traffic through the lower ground level on Easter Sunday this year – where Coles is located – was on par with a standard Sunday.   The Coles World Square store is the only store in the local precinct which is currently prohibited from trading on Easter Sunday. In previous years, all stores in the World Square precinct – with the exception of the Coles supermarket – were permitted to open, including the Woolworths Town Hall store located only 500 metres away. These stores all voluntarily open their doors in response to the high demand for retail services on this day. The Woolworths Town Hall store was permitted to open on Easter Sunday in 2019, as it has been in previous years. Coles questions why one direct competitor in the same locale can be allowed to operate on Easter Sunday while another store is denied the same opportunity. This situation places Coles at a significant commercial disadvantage which, at face value, seems to run contrary to the principle of open, competitive markets. In 2017, Coles submitted an application to the Department of Industrial Relations seeking an exemption for our World Square store to open on Easter Sunday. That application was denied, despite the fact that the Woolworths Town Hall traded – and continues to trade on Easter Sunday. Any reason for this inconsistency has not been articulated by the Department and it is our contention that any “exceptional circumstances” that have been reached to allow the Woolworths Town Hall to open on Easter Sunday, would equally be met by Coles World Square, given their close proximity. Given that, Coles respectfully resubmits this application with the request that the Department allow for a level playing field between local competitors. With the current arrangement, we have loyal customers that are forced to go to their non-preferred supermarket on this day where their preferred value offering or product may not be available.There are approximately twelve hotels and sixteen hostels located within 300 metres of the Coles World Square store. The guests of these hotels or hostels would expect to be able to obtain their Easter Sunday groceries from their local supermarket.Easter is one of the most popular holiday periods and during this time Sydney is host to the Royal Easter Show, as well as the Sydney Easter Parade and the Great Centennial Park Egg Hunt. Locals and visitors to Sydney expect to have access to shopping, tourist attractions and transport. During the Easter holiday period the population in Sydney increases, therefore the availability of its facilities should not be restricted.Coles wishes to maintain a consistent, reliable offering for its customers and the current situation is causing customers to be confused. In all other states, when competitors are open on a particular day, Coles is also allowed to open on that day. This is not the current situation at World Square on Easter Sunday.We want to maintain opportunities for our employees to work on public holidays if that suits their lifestyle. Should the application be approved, Coles’ team members would be given the opportunity to voluntarily work on the day and be provided with public holiday penalty rates. Our experience in the World Square store (when it trades on other public holidays, including Boxing Day) as well as our stores in regional New South Wales, which are allowed to open on Easter Sunday, gives us confidence that there will be ample numbers of employees who will voluntarily elect to work on Easter Sunday.Food businesses, such as cafes and restaurants, rely on retail businesses to give life and vibrancy to a precinct and enhance the dining experience of customers. Restricting the hours that large anchor retail businesses can operate negatively impacts other businesses, food service providers in particular, especially those operating in areas with high proportions of tourists and day trippers as well as local residents.  Coles believes all local CBD businesses will benefit if they choose to engage in these additional trading hours. There is an opportunity to create excitement, provide additional value, enhance productivity and increase choice and value to consumers.In its research report Relative Costs of Doing Business in Australia: Retail Trade (October 2014), the Productivity Commission concluded that “(trading) restrictions are also increasingly out of step with changing patterns of work, leisure and shopping, and technology that allows consumers to shop 24 hours a day, seven days a week….Recent experience shows that relaxing retail trading restrictions has capitalised on latent consumer demand and allowed consumers to shop according to their preferences as determined by their work, leisure and family commitments. It also increases the scope for businesses to achieve scale economies and reduces red tape. “ (p. 103)In addition, the Productivity Commission found that “a retailer forced to close earlier than desired suffers from a less efficient use of capital. Moreover, being forced to close on Sundays, for example, prevents retailers from managing their stocks better, especially those of highly perishable goods like fruit and vegetables. More produce is wasted.”(p. 104)On 5 December 2016, NSW Premier, Gladys Berejiklian issued a media statement - in her then position as Treasurer - regarding the second year of Boxing Day trade across New South Wales. In the statement, the Treasurer said “allowing all retailers across the State to trade on Boxing Day boosts local economies, creates an even playing field for all businesses and gives shoppers the choice of staying local”. Coles maintains that these factors are equally pertinent to the ability for retail stores to trade on Easter Sunday, particularly within the busy central business district. In the matter Ashcroft’s Supa IGA Orange Pty Ltd v Director General, Department of Services, Technology and Administration & Anor [2010] NSWADT 314, the Tribunal noted that “the fact that a competitor is permitted to trade is clearly ‘special’ circumstances. However, I do not consider that they are ‘exceptional’.” Coles contends that the additional factors in this application – combined with the issue of commercial disadvantage - propel this application beyond the ‘special circumstances’ threshold, enabling it to meet the higher bar of ‘exceptional circumstances’. For this combination of reasons, Coles submits that there are ‘exceptional circumstances’ that warrant an exemption being granted under section 10(2) of the Act. 
	Text Field 26: Coles is one of Australia’s largest retailers, providing a range of fresh food, groceries, general merchandise, liquor and fuel to millions of customers every week. The Coles World Square supermarket offers its local customers a full range of fresh produce and groceries, including an in-house bakery and delicatessen. On average, the store conducts 9,500 transactions each Sunday.The store employs approximately 200 team members. The store is located within a five minute walk to Darling Harbour and within 300 metres of approximately twelve hotels and sixteen hostels. Given its central location, it is estimated that approximately 50 percent of the World Square store customers are tourists, 40 percent are local residents and 10 percent are from outside the area. This local demographic are generally frequent shoppers who purchase a basket size of produce at each visit, rather than purchase a full weekly shop, as may be more typical at some of our suburban stores. The World Square store caters for this demand by offering 40 assisted check-outs and three main registers. 
	Text Field 27: The Coles World Square store is located at 680 George Street, Sydney within the central business district and main tourism precinct of Sydney. In 2019, the majority of stores in World Square were open, including all food retailers with the exception of Coles. The Queen Victoria Building and the majority of its 180 stores were also open for trade on Easter Sunday 2019. The Town Hall Woolworths store, located approximately 500 metres away in Park Street was open for trade on Easter Sunday 2019, as they have been in previous years. Coles contends that the ‘exceptional circumstances’ that have been reached to allow our direct competitor to open on a restricted day would equally be met by Coles World Square. Easter is one of the most popular holiday periods and there are a number of events held in Sydney over this time including the Royal Easter Show, the Sydney Easter Parade and the Great Centennial Park Egg Hunt. Locals and visitors to Sydney expect to have access to shopping, tourist attractions and transport. During the Easter holiday period the population in Sydney increases, therefore the availability of its facilities should not be restricted. As previously outlined, Coles World Square is the only store in the local precinct which is currently prohibited from trading on Easter Sunday. In previous years, all stores in the World Square precinct – with the exception of the Coles supermarket – were permitted to open. These stores voluntarily opened their doors in response to the high demand for retail services on this day.Coles wants to maintain a consistent, reliable offering for its customers and the current situation is causing customers to be confused. In all other jurisdictions, when competitors are open on a particular day, Coles is also allowed to open on that day. With the current arrangement in World Square, Coles has loyal customers that are forced to go to their non-preferred supermarket on this day where their preferred value offering or product may not be available.The granting of this application would satisfy:• the increased demand from customers for access to groceries and fresh produce on Easter Sunday brought about by the numerous tourist events taking place in the Sydney CBD over the Easter long weekend; • enable employees to voluntarily elect to work and receive public holiday penalty rates; • correct the current commercial disadvantage; and• provide vibrancy to the precinct benefiting nearby small businesses who will also be open for trade. 
	Text Field 28: Easter Sunday is an extremely busy day in the World Square precinct. Should the Coles supermarket be allowed to open, it would be catering for the many people – locals and tourists – that come to the Sydney CBD. The small businesses in the area which already open every Easter Sunday in response to the existing customer demand provide a different offering to the local residents and tourists. Food businesses, such as cafes and restaurants, rely on retail businesses to give life and vibrancy to a precinct and enhance the dining experience of customers. Restricting the hours that large anchor retail businesses can operate negatively impacts other businesses, food service providers in particular, especially those operating in areas with high proportions of tourists and day trippers as well as local residents.Coles believes all businesses will benefit if they choose to engage in the additional trading hours that many of them are already permitted to under the Act. There is an opportunity to create excitement, provide additional value, enhance productivity and increase choice and value to consumers.
	Text Field 29: Under the Coles Enterprise Bargaining Agreement (EBA), all team members at the World Square store would need to voluntarily opt to work on Easter Sunday, as they do with every public holiday. Those who elected to work would receive public holiday penalty rates. Based on our team member take-up to work on other restricted days such as Labour Day and Boxing Day – and for Easter Sunday in our regional stores in NSW which are permitted to open – Coles does not envisage any issues in attracting enough team members to voluntarily work on Easter Sunday.  The approximate number of team members likely to work on Easter Sunday, if the store were to be permitted to trade, would be 70.As referred to previously, in 2017 Coles submitted an application to the Department of Industrial Relations requesting that our World Square store be permitted to open on Easter Sunday. This application was denied. The decision cited that our application did not provide evidence to support the contention that it is in the public interest for team members to work on the restricted trading day, or that all labour would be voluntary and appropriate penalty rates would be paid. To the contrary, our application – as does this current application – Coles confirms that each team member would need to voluntarily opt in to work on Easter Sunday, as they currently do with every public holiday. Those who elect to work would be entitled to public holiday penalty rates. We would suggest that our competitor’s team members who already work on Easter Sunday would receive the same benefits. For the reasons set out in items 1-4 of this application, Coles believes that it is in the public interest that an exemption apply, and that the Coles World Square store be permitted to trade on Easter Sunday in 2020, 2021 and 2022.
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