


2. Under section 33 of the Act, if the Secretary of the Department, or their authorised delegate, has a reasonable belief that building work was
carried out in a manner that could result in a serious defect in relation to the Building, they may order the developer to rectify building work to
remediate the serious defect or potential defect.

3.  Section 3 of the Act defines a serious defect. Section 3 of the Act also defines to term “building element” by reference to the Design and Building
Practitioners Act 2020 (DBP Act). Section 4 of the Act defines the term “developer”. Section 6 of the Act provides the building work to which the
Act applies. Relevant excerpts from sections 3, 4 and 6 of the Act and section 6 of the DBP Act are set out in Attachment A to this order.

4. David Chandler, Department of Customer Service is an authorised delegate of the Secretary of the Department.

5. Phoenix Palm Development Pty Limited (ACN 163 682 040) is the developer of the residential apartment building known as 351 Hume Highway,
Bankstown NSW 2220 (SP95613) (the Development) for the purposes of section 4(a) of the Act.

6. The Development comprises of 92 residential apartments (lots) consisting of basement carparking, and 4 residential blocks (C,D,E and F). The
Act applies to building work at the Development because it is a class 2 Development, is currently occupied and less than 10 years old.

7. On 16 February 2023, with the consent of the owners corporation, third party consultants engaged by the Department of Customer Service
attended the Building (Investigator). The Investigator prepared a report on serious defects in the Building (Inspection Report).

Requirements in relation to Serious Defects

8. |, David Chandler, under section 33 of the Act, require you Phoenix Palm Development Pty Limited (ACN 163 682 040) to do the things specified
in column 4 in Table 1 to eliminate, minimise or remediate each respective serious defect described in columns 1, 2 and 3 of Table 1. Each
requirement must be complied with by the time set out in column 5 of Table 1:
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Serious
Defect
Reference
Number

Location of Serious
Defect

General description of Serious
Defect

Requirement

Time for
compliance
with
Requirement

Stage 2.

If required, rectify the works in accordance
with the specialist report and drawings
provided at stage 1.




Conditions of this Order
9. Making good any consequential damage caused in carrying out the works specified in this Order.

10. For any building work to address a serious defect in this Order you must comply with the requirements of the Design and Building Practitioners
Act 2020 (NSW).

Duration of this Order

11.  This Order remains in force until it is revoked by the Secretary.

Reasons for this Order

12. |, David Chandler, have formed a reasonable belief that the Development has a serious defect based on the following.

13. | have formed this belief after reviewing an Inspection Report (dated 24 April 2023) by Investigators, who conducted an inspection of the
Development by consent of the owners corporation on 16 February 2023.

14. My reasonable belief is also based upon the following matters, set out in Table 2 below in respect of each serious defect identified in column 1 of
Table 2 (where that reference corresponds to the reference set out in Table 1 above).

David Chandler

NSW Building Commissioner

Office of the Building Commissioner
Department of Customer Service



Table 2 — basis of reasonable belief as to serious defects

the balcony and terrace areas

demonstrates a failure to comply
with the Australian Standards and
Building Code provisions referenced
in column 5.

These require the stormwater from
balconies to have the provision to be
discharged through overflow devices
when necessary. Further, a roof and
external wall must prevent the
penetration of water.

Serious Building element Defect Reason why defect is a serious Applicable approved plan, Code
Defect defect or Australian Standard
Reference
1 Waterproofing systems Inadequate planter box The inadequate planter box o AS4654.2: Waterproofing
construction: no evidence of a construction demonstrates a failure Membranes for External Above
waterproofing membrane to comply with the Australian Ground Use: Section 2, Design
terminating a minimum of Standards and Building Code And Installation, 2.13 Planter
100mm above the soil oil. provisions referenced in column 5. Boxes, 2.8 Termination Of
Membranes, 2.8.1 Upward
Where the membrane does These require the membrane to be Terminations
terminate up the wall, it does sealed to the drainage outlet and e AS4654.2 appears as a standard
not have a visible compliant extend vertically to a height of 100 referenced in the BCA Volume
termination detail. mm above the soil or fill level, the One, Section F Health and
sheet membranes to be secured Amenity, Part F1 Damp and
along the top or bottom edge and Weatherproofing, Performance
that a roof and external wall must Requirements FP1.4
prevent the penetration of water.
2 Waterproofing systems Lack of overflow provisions in The lack of overflow provisions e AS/NZS3500.3: Plumbing and

Drainage, Part 3, Stormwater
Drainage, Section 3.8 Balcony
and Terrace Areas and Section
5, Surface Drainage Systems -
Design, Clause 5.3.1.1, Roof
Areas

e AS/NZS3500.3 appears as a
standard referenced in the BCA
Volume One, Section F Health
and Amenity, Part F1 Damp and
Weatherproofing, Performance
Requirements FP1.4




Serious
Defect
Reference

Building element

Defect

Reason why defect is a serious
defect

Applicable approved plan, Code
or Australian Standard

3

Waterproofing systems

Insufficient waterproofing
membrane applied to the wall
and floor junction

The insufficient waterproofing
membrane applied to the wall and
floor junction demonstrates a failure
to comply with the Australian
Standards and Building Code
provisions referenced in column 5.

These require the finished height of
a membrane above the finished
service level to be sufficient to
prevent moisture entering above the
membrane height.

o AS4654.2: Waterproofing
Membranes for External Above
Ground Use, Section 2 - Design
and Installation, 2.8 Termination
of Membranes, 2.8.1.1 Height

Waterproofing systems

Uncontrolled water ingress
from the basement ceiling

The uncontrolled water ingress in the
basement ceiling demonstrates a
failure to comply with the Australian
Standards and Building Code
provisions referenced in column 5.

These require any roofs or external
walls to prevent the penetration of
water that could cause unhealthy or
dangerous conditions, undue
dampness or deterioration of
building elements. Further, a
drainage system for the disposal of
rainwater must avoid surface water
damaging the building.

¢ BCA Volume One, Section F
Heaith and Amenity, Part F1
Damp and Waterproofing,
Performance Requirement
FP1.3 and FP1.4

Waterproofing systems

Inadequate planter box
construction with a lack of
membrane termination detail
into the drain point

The lack of membrane termination
detail into the drain point in the
basement ceiling demonstrates a
failure to comply with the Australian
Standards and Building Code
provisions referenced in column 5.

o AS4654.2: Waterproofing
Membranes for External Above
Ground Use - Section 2, Design
and Installation, 2.13 Planter
Boxes




Serious

Building element

Defect

Reason why defect is a serious

Applicable approved plan, Code

penetration of the membrane

penetration of the membrane
demonstrates a failure to comply
with the Australian Standards and
Building Code provisions referenced
in column 5.

Defect defect or Australian Standard
Reference
e AS4654.2 appears as a standard
These require the membrane to be referenced in the BCA Volume
sealed to the drainage outlet and One, Section F Health and
extend vertically to a height of 100 Amenity, Part F1 Damp and
mm above the soil or fill level. Weatherproofing, Performance
Further, a drainage system for the Requirement FP1.3
disposal of surface water from a
storm must convey surface water to
an appropriate outfall and avoid
surface water damaging the building.
6 Waterproofing Systems | Failure to install a collar to the The failure to install a collar to the e AS4654.2: Waterproofing
membrane of the vent pipes membrane of the vent pipes Membranes for External Above
demonstrates a failure to comply Ground Use - Part 2, Design and
with the Australian Standards and Installation, Section 2 - Design
Building Code provisions referenced and Installation, 2.8.4
in column 5. Penetrations
These require all pipes, ducts and
vents to be located within a collar
mechanically fixed to the substrate
as an extension to the penetration.
Alternatively, a collar may be cast
into the substrate to form the
penetration.
7 Waterproofing Systems | Absence of sealant to the The absence of sealant to the e AS4654.2: Waterproofing

Membranes for External Above
Ground Use - Part 2, Design and
Installation, Section 2 - Design
and Installation, 2.8.4
Penetrations




Serious Building element Defect Reason why defect is a serious Applicable approved plan, Code
Defect defect or Australian Standard
Reference
e AS4654.2 appears as a standard
These require any fixings that referenced in the BCA Volume
penetrate the membrane to be One, Section F Health and
sealed to avoid water penetration, Amenity, Part F1 Damp and
and that the sealant be compatible Weatherproofing, Performance
with the surface material. Requirement FP1.4
Waterproofing
8 Waterproofing Systems Incorrectly applied The incorrectly applied waterproofing | e AS4654.2: Waterproofing
waterproofing membrane membrane demonstrates a failure to Membranes for External Above
comply with the Australian Ground Use - Part 2, Design and
Standards and Building Code Installation, Section 2 - Design
provisions referenced in column 5. and Installation, 2.5 Substrate,
2.5.3.1 fully bonded or liquid-
These require the preparation of the applied
substrate for fully bonded or liquid e AS4654.2 appears as a standard
applied membranes to result in the referenced in the BCA Volume
surface being smooth and clean, dry One, Section F Health and
and free from dust and Amenity, Part F1 Damp and
contamination. Weatherproofing, Performance
Requirement F1.4
9 Waterproofing Systems Waterproofing membrane has The waterproofing applied to the

been applied to a defective
substrate

defective substrate demonstrates a
failure to comply with the Australian
Standards and Building Code
provisions referenced in column 5.

These require the preparation of the
substrate for fully bonded or liquid
applied membranes to result in the
surface being smooth and clean, dry
and free from dust and
contamination.

o AS4654.2: Waterproofing
Membranes for External Above
Ground Use - Part 2, Design and
Installation, Section 2 - Design
and Installation, 2.5 Substrate,
2.5.3.1 fully bonded or liquid-
applied.

e AS4654.2 appears as a standard
referenced in the BCA Volume
One, Section F Health and
Amenity, Part F1 Damp and
Weatherproofing, Performance




Serious Building element Defect Reason why defect is a serious Applicable approved plan, Code
Defect defect or Australian Standard
Reference
Requirement FP1.4
Waterproofing
10 Waterproofing Systems Uneven surface and The inadequately prepared substrate o AS4654.2: Waterproofing
inadequate prepared demonstrates a failure to comply Membranes for External Above
substrate to waterproofing with the Australian Standards and Ground Use - Part 2, Design and
membrane Building Code provisions referenced Installation, Section 2 - Design
in column 5. and Installation, 2.5 Substrate,
2.5.3.1 fully bonded or liquid-
These require the preparation of the applied.
substrate for fully bonded or liquid e AS4654.2 appears as a standard
applied membranes to result in the referenced in the BCA Volume
surface being smooth and clean, dry One, Section F Health and
and free from dust and Amenity, Part F1 Damp and
contamination. Weatherproofing, Performance
Requirement FP1.4
Waterproofing
11 Waterproofing Systems Lack of membrane termination | The lack of membrane terminationto | e AS/NZS3500.3 (2015): Plumbing

to the overflow pipe

the overflow pipe demonstrates a
failure to comply with the Australian
Standards and Building Code
provisions referenced in column 5.

These require that stormwater from
roof areas shall be collected and
conveyed in gutters and downpipes
or discharged through overflow
devices. Further, the finished height
of the membrane above the finished
surface level shall we sufficient to
prevent water entry.

and Drainage, Stormwater
Drainage, Section 5 Surface
Drainage Systems - Design
Clause 5.3.1.1 Roof Areas

e AS4654.2 Waterproofing
Membranes for External Above
Ground Use, Section 2 Design
and Installation, 2.8
Terminations of Membranes,
2.8.1.1 Height

e AS/NZS3500.3 appears as a
standard reference in the BCA
Volume One, Section F Health
and Amenity, Part F1 Damp and
Weatherproofing, Performance
Requirement FP1.4




Serious Building element Defect Reason why defect is a serious Applicable approved plan, Code
Defect defect or Australian Standard
Reference
12 Waterproofing Systems Uncontrolled water ingress The uncontrolled water ingress e BCA Volume One, Section F
’ through basement ceiling through the basement ceiling Health and Amenity, Part F1
demonstrates a failure to comply Damp and Weatherproofing,
with the Australian Standards and Performance Requirement
Building Code provisions referenced FP1.3 and FP1.4
in column 5. °
These require that a roof and
external wall must prevent the
penetration of water that could cause
unhealthy or dangerous conditions
or undue dampness or deterioration
of building elements. Further, a
drainage system must dispose of
surface water to an appropriate
outfall.
13 Waterproofing Systems Inadequate waterproof The inadequate waterproof e AS4654.2: Waterproofing
membrane termination detail membrane determination detail Membranes for External Above
demonstrates a failure to comply Ground Use, Section 2 Design
with the Australian Standards and and Installation, 2.8 Termination
Building Code provisions referenced of Membranes, 2.8.2 Vertical
in column 5. Downward Terminations, 2.8.2.2
Parapet
These requires the top edges of the e AS4654.2 appears as a standard
membrane to be protected by the referenced in the BCA Volume
downturn of the cavity flashing to One, Section F Health and
prevent the penetration of water. Amenity, Part F1 Damp and
Waterproofing, Deemed to
Satisfy Provision F1.4
14 Waterproofing Systems Incorrect installation of The incorrect installation of flashings

flashings

demonstrates a failure to comply
with the Australian Standards and

e AS3700: Masonry Structures
Membranes for External Above
Ground Use: Section 4, General
Design Aspects, 4.7 Penetration




Serious Building element Defect Reason why defect is a serious Applicable approved plan, Code
Defect defect or Australian Standard
Reference
Building Code provisions referenced of Moisture Penetration, 4.7.3
in column 5. Damp Proof Courses and
Flashings
These require damp proof courses e BCA Volume One, Section F
(DPCs) and flashings to be Health and Amenity, Part F1
incorporated into the masonry to Damp and Weatherproofing,
prevent moisture from entering the Performance Requirement
building. FP1.4
15 Fire Safety Systems Missing and/or inadequate The missing and/or inadequate e NCC BCA Volume One, Part C3:
protections for service protections for service penetrations Protection of Openings, C3.15
penetrations passing through demonstrates a failure to comply and Specification C3.15
fire rated elements with the Australian Standards and
Building Code provisions referenced
in column 5.
These require that where a service
penetrates a building element, there
must be an adequate Fire
Resistance Level (FRL) with respect
to integrity, insultation or a
resistance to the spread of fire.
16 Fire Safety Systems Missing and/or inadequate The missing and/or inadequate e NCC BCA Volume One, Part C3:

protections for service
penetrations passing through
fire rated elements

protections for service penetrations
demonstrates a failure to comply
with the Australian Standards and
Building Code provisions referenced
in column 5.

These require that where a service
penetrates a building element, there

Protection of Openings, C3.15
and Specification C3.15




Serious
Defect
Reference

Building element

Defect

Reason why defect is a serious
defect

Applicable approved plan, Code
or Australian Standard

must be an adequate Fire
Resistance Level (FRL) with respect
to integrity, insultation or a
resistance to the spread of fire.

17

Fire Safety Systems

Inadequate fire-resisting
sealing of redundant
penetrations

The inadequate fire-resisting sealing
demonstrates a failure to comply
with the Australian Standards and
Building Code provisions referenced
in column 5.

These require any building element
provided to resist the spread of fire
must be protected so that an
adequate level of performance is
maintained where openings or
penetrations occur.

e NCC BCA Volume One, Section
C Fire Resistance, Performance
Requirements, CP8 Fire
Protection of Openings and
Penetrations

18

Fire Safety Systems

Unprotected openings within
fire rated walls to the main
switch room

The unprotected openings within fire
rated walls demonstrates a failure to
comply with the Australian
Standards and Building Code
provisions referenced in column 5.

These requires that a main
switchboard located within the
building which sustains emergency
equipment must be separated from
the rest of the building by having an
FRL no less than 120/120/120.

o NCC BCA Volume One, Part C2:

Compartmentation and
separation, C2.13

e NCC BCA Volume One, Part C3:

Protection of Openings, C3.15
and Specification C3.15,




Serious Building element Defect Reason why defect is a serious Applicable approved plan, Code
Defect defect or Australian Standard
Reference
19 Fire Safety Systems Fire dampers are installed The obstruction of the fire o AS 1682.2, Fire Dampers, Part
incorrectly and fire extinguisher signs demonstrates a 2: Installation
extinguisher signage has been | failure to comply with the Australian
obstructed by a fire damper. Standards and Building Code
provisions referenced in column 5.
The_se require that fire dampers must * ée?elsg(?é% Zzzii:r?tsijAS
be installed in accordance with the 1668.1
manufacturers installation '
instructions to resist the spread of * AS 1668.1 appears as a
fire. standard referenced in the NCC
BCA Volume One, C3.15
e NCC BCA Volume One, Section
C Fire Resistance, Performance
Requirements, CP8 Fire
Protection of Openings and
Penetrations
20 Fire Safety Systems Doors to electrical and The lack of smoke seals e NCC BCA Volume One, Part D2:

communication service
cupboards in public corridors
are missing smoke sealis.

demonstrates a failure to comply
with the Australian Standards and
Building Code provisions referenced
in column 5.

These require that services or
equipment may only be installed in
exits, corridors or hallways if they
are enclosed by non-combustible
construction or a fire-protective
covering with doorways/openings
suitably sealed.

Construction of exits, D2.7




Serious Building element Defect Reason why defect is a serious Applicable approved plan, Code
Defect defect or Australian Standard
Reference
21 Fire Safety Systems Gaps underneath fire door are | The gaps underneath the fire door e AS 1905.1 Components for the
too excessive being too excessive demonstrates a protection of openings in fire
failure to comply with the Australian resistant walls, Part 1: Fire-
Standards and Building Code resistant doorsets, Section 5:
provisions referenced in column 5. Installation
e AS 1905.1 appears as a
These require that the gaps around standard referenced in the NCC
door leaves to be no more than 10 BCA Volume One, Specification
mm between the leaf and the top C3.4 Fire Doors, Smoke Doors,
service of the floor, and 25 mm Fire Windows and Shutters
between the leaf and the top of the
non-combustible threshold.
22 Fire Safety Systems Lack of minimum clearance in The lack of minimum clearance in e AS 2419.1: Fire Hydrant
front of hydrant outlets front of hydrant outlets demonstrates Installations, Part 1- System
a failure to comply with the Design, Installation and
Australian Standards and Building Commissioning
Code provisions referenced in e Australian Standard AS 2419.1
column 5. appears as a standard
referenced in the NCC BCA
These require that fire hydrants be Volume One, E1.3
installed with a clearance of 1000
mm directly in front of it.
23 Fire Safety Systems Insufficient clearance between | The insufficient clearance and lack e AS2118.1

storage cages and sprinkler
heads

of horizontal mesh demonstrates a
failure to comply with the Australian
Standards and Building Code
provisions referenced in column 5.

These require clearance of at least
500 mm between stored materials
and sprinkler deflectors.

e Australian Standard AS 2118.1
appears as a standard
referenced in the NCC BCA
Volume One, E1.5 &
Specification E1.5

e Environmental Planning and
Assessment (Development




Serious Building element Defect Reason why defect is a serious Applicable approved plan, Code
Defect defect or Australian Standard
Reference
Certification and Fire Safety)
Regulation 2021, Clause 81
24 Fire Safety Systems Excessive spacing between The excessive spacing between e Australian Standard AS 2118.1,
sprinkler heads sprinkler heads demonstrates a Section 5: Spacing and Location
failure to comply with the Australian of Sprinklers
Standards and and Building Code e Australian Standard AS 2118.1,
provisions referenced in column 5. Section 2: Classification of
Sprinkler System and Design
These requires sprinkle coverage of Data
no more than 12m2 for each e Australian Standard AS 21181,
sprinkle.r head and require uniform Appendix A
staggering. e Australian Standard AS 2118.1
appears as a standard
referenced in the NCC BCA
Volume One, E1.5 &
Specification E1.5
25 Fire Safety Systems Insufficient clearance of The insufficient clearance of e AS2118.1
sprinklers near mechanical sprinklers demonstrates a failure to e Australian Standard AS 2118.1
ducts in the carpark comply with the Australian appears as a standard
Standards and Building Code referenced in the NCC BCA
provisions referenced in column 5. Volume One, E1.5 &
Specification E1.5
These set out the requirements for
spacing and location of sprinklers,
including the minimum distance
between ducts and sprinklers.
26 Fire Safety Systems Inconsistent heights in rising The inconsistent heights in last riser ¢ NCC BCA Volume One, Part D2:

and goings of stairway

of stairway demonstrates a failure to
comply with the Australian

Construction of exits, D2.13




Serious
Defect
Reference

Building element

Defect

Reason why defect is a serious
defect

Applicable approved plan, Code
or Australian Standard

Standards and Building Code
provisions referenced in column 5.

These set out that the difference in
height between adjacent risers in a
stairway must not exceed 5mm.

27

Fire Safety Systems

Unprotected gaps and joints
between fire rated walls and
fire rated floors

The unprotected gaps and joints
demonstrate a failure to comply with
the Australian Standards and
Building Code provisions referenced
in column 5.

These set out the requirements for
fire-resistance of building elements,
including that any internal wall and
its joints and spaces are required to
be fire protected and this must
extend to the underside of the floor
or roof above.

e NCC BCA Volume One, Part C1:
Fire resistance and stability,
Specification C1.1- Fire resisting
construction

e NCC BCA Volume One, Part C3:
Protection of Openings, C3.16

28

Fire Safety Systems

Large panel within the lift shaft
is not fire rated

The lift shaft panel which is not fire
rated demonstrates a failure to
comply with the Australian
Standards and Building Code
provisions referenced in column 5.

These set out that openings in fire-
isolated lift shafts must be backed by
construction having an FRL of not
less than /60/60.

e NCC BCA Volume One, Part C3:
Protection of openings, C3.10

29

Structural Systems

Exposed and unprotected
structural reinforcement

The exposed and unprotected
structural reinforcement
demonstrates a failure to comply

e AS3600 Concrete structures,
Section 4, Design for Durability
410,410.3and 4.10.3.7




Serious Building element Defect Reason why defect is a serious Applicable approved plan, Code
Defect defect or Australian Standard
Reference
with the Australian Standards and e AS3600 - 17.1.3 Handling,
Building Code provisions referenced Placing and Compacting of
in column 5. Concrete
e AS3600 appears as a standard
These set out that for corrosion and referenced in the the BCA
deterioration protection, cover to Volume One, Part B1 Structural
reinforcing steel must be between provisions BP1.1 Structural
20mm and 70mm (depending on reliability
exposure classification and
strength). It also sets out
requirements for coating of particular
types of metals.

30 Structural Systems The concrete slab is The concrete slab being insufficiently | ¢ AS3600 Concrete Structures,
insufficiently vibrated or vibrated or compacted demonstrates Section 4 — Design for durability,
compacted, causing areas of a failure to comply with the 4.10,4.10.3,4.10.3.7
segregation and Australian Standards and Building e Section 17 - Materials and
honeycombing. Code provisions referenced in construction requirements,

column 5. 17.1.7- Rejection of concrete,
17.1.7.2 Hardened concrete,

These set out that embedded items 17.1.3 Handling, placing and
shall be protected from corrosion or compacting of concrete
deterioration and that concrete shall
be handled, placed and compacted
in a way that limits compacting of the
concrete.

31 Structural Systems Cutting of penetrations The concrete slab being insufficiently | ¢ BCA Volume 1: (i) Section B

through the walls, with no
treatment for prevention of
corrosion

vibrated or compacted demonstrates
a failure to comply with the
Australian Standards and Building
Code provisions referenced in
column 5.

Structure, Part B1 Structural
Provisions, Performance
Requirements BP1.1




Serious Building element Defect Reason why defect is a serious Applicable approved plan, Code
Defect defect or Australian Standard
Reference
These set out that a building must
perform adequately, within extreme
or frequently repeated design
actions and be designed to sustain
local damage.
32 Structural Systems Honeycombing in the ceiling The honeycombing of the concrete e AS3600 Concrete Structures
concrete slab slab demonstrates a failure to Section 4 — Design for durability,
comply with the Australian 4.10,4.10.3,4.10.3.7
Standards and Building Code e Section 17 - Materials and
provisions referenced in column 5. construction requirements,
17.1.7- Rejection of concrete,
The referenced standards set out 17.1.7.2 Hardened concrete,
that embedded items must be 17.1.3 Handling, placing and
protected from corrosion or compacting of concrete
deterioration, and that hardened
concrete can be liable to rejection if
it is honeycombed. Further, it sets
out the requirements for handling,
placing and compacting of concrete.
33 Structural Systems Uncontrolled cracking of the The uncontrolled cracking e Australian Standard 3600-2009

concrete soffit and slabs

demonstrates a failure to comply
with the Australian Standards and
Building Code provisions referenced
in column 5.

These state that general cracking in
concrete structures shall be
controlled so that structural
performance, durability and
appearance of the structure are not
compromised.

Concrete structures, Section 2
Design Procedures, Actions and
Loads, 2.3, Design for
Serviceability, 2.3.3, Cracking.

e Australian Standard AS3600
appears as a standard
referenced in the the BCA
Volume One, Section B
Structure, Deemed-to-Satisfy
Provision B1.4 - Determination
of Structural Resistance of




Serious

Building element

Defect

Reason why defect is a serious

Applicable approved plan, Code

Defect defect or Australian Standard
Reference
Materials and Forms of
Construction.
34 Building Enclosure Cracking and misalignment of The cracking and misalignhment of e AS3700 Masonry structures
the masonry the masonry demonstrates a failure e BCA Volume One, Section B
to comply with the Australian Structure, Performance
Standards and Building Code Requirements, BP1.1
provisions referenced in column 5.
These states that a building must
perform adequately, withstand
extreme or frequently repeated
design actions, be designed to
sustain local damage and avoid
causing damage to other properties.
35 Building Enclosure Unique or unspecified The failure of the attachment or e BCA Volume One, Section B

attachment or repair to the
facade

unspecified repair demonstrates a
failure to comply with the Australian
Standards and Building Code
provisions referenced in column 5.

These set out that a building must
perform adequately, withstand
extreme or frequently repeated
design actions, be designed to
sustain local damage and avoid

causing damage to other properties.

Structure, Performance
Requirements, BP1.1




15.

16.

17.

| am of the view the periods above for Defect 1.1 through to Defect 4.2 are reasonable periods for compliance in all the circumstances for the
specified actions required by the Order to be carried out. | have formed this belief balancing the risks that the serious defects pose against the
period of time it will take to carry out the specified actions.

Considering the potential consequences as outlined in my reasons and the Order, | give greater weight to the seriousness of the defect and failure
to adhere to the Building Code of Australia, Australian Standards & the approved plans and the benefits arising from remediating the defects and |
find that it is appropriate, in the exercise of my discretion, to make the building work rectification order to carry out the building work described
above within the specified period.

I have considered all of the circumstances. | accept that the Order requires considerable further building work that is likely to be costly, and | give
this consideration moderate weight. However, the cost to the developer must be balanced against the benefit to the occupiers in having the
development constructed to the Building Code of Australia and Australian Standards.

Other matters considered relevant

18.

19.

| am aware that obtaining reports from third parties will pose time constraints and costs on the developer and the impact on the period of time it will
take to give effect to the rectification work. However, | balance this risk against the serious defects outlined in this Order and the serious
consequences these serious defects pose.

| am aware that there are residents occupying this location as the Building works will be undertaken which will delay rectification work.

Consideration of written representations

20.

21.

22.

| have, as decision maker, considered written representations pursuant to section 47 of the Act. On 5 July 2023, a notice of intention to issue a
building work rectification order, including a draft copy of the Order, was served on the Developer, Local Council, Owners Corporation and Certifier.
The served parties were invited to provide written representations relating to the Order to the Department by 26 July 2023.

As a decision maker | have also considered the written representations received from Profile project management on 26 July 2023.

As a decision maker | have also considered the written representations received from the owners Corporation on 10 July 2023.

Why is it appropriate to give the Building Work Rectification Order?



23.

24.

25.

| have considered all of the circumstances. | accept that the order requires considerable further work that is likely to be costly, and | give this
consideration moderate weight. However, the cost to the developer must be balanced against the benefit to the occupiers in having the development
constructed to the Building Code of Australia and Australian Standards with respect to building elements.

Considering these potential consequences as outlined in this order, | give greater weight to the seriousness of the defects and failure to adhere to
the Australian Standards and Building Code of Australia, and the benefits arising from remediating them and | find that it is appropriate, in the
exercise of my discretion, to require Phoenix Palm Development Pty Limited (ACN 163 682 040) to carry out the building work described, within
the period specified in the above Order.

| have considered and accept that the Order requires considerable further construction work that is likely to be costly, and | give this consideration
moderate weight. However, the cost to the developer must be balanced against the benefit to the occupiers at the development in having the
building constructed to the Building Code of Australia and Australian Standards. Considering the potential consequences as outlined in my reasons
and the order, | give greater weight to the seriousness of the defect and failure to adhere to the Building Code of Australia, Australian Standards
and the benefits arising from remediating the defects and | find that it is appropriate, in the exercise of my discretion, to make the building work
rectification order to carry out the building work described above within the specified period\



Notes about this Order

- A person is not required to obtain consent or approval under the Environmental Planning and Assessment Act 1979 to carry out work
in compliance with a requirement of a Building Work Rectification Order.

- Itis an offence to fail to comply with this Order. The maximum penalty for a company is 3,000 penalty units and in addition, for every
day the offence continues, 300 penalty units. For and individual the maximum penalty is 1,000 penalty units and in addition, for every
day the offence continues, 100 penalty units.

- You may appeal to the Land and Environment Court against this Order within 30 days after this Order is given, unless the Land and
Environment Court grants leave for it to be made after that time. Lodging an appeal does not operate to stop the effect of this Order
unless ordered by the Court.

- You are entitled to be given reasons for this Order, unless it has been given in an emergency. The reasons have been included within
this Order and are not provided separately.

- The Secretary has given the following persons notice of the making of this building work rectification order:
o the relevant local council,
o if the local council is not the certifier in relation to the building work—the principal certifier,
o if you are not the owner of the land concerned—the owner of the land concerned,
o if the order relates to a strata building—the relevant owners corporation,
o any other person prescribed by the regulations.

- This Order specifies a time by which, or period within which, the order must be complied with. This Order continues to have effect until
it is complied with even though the time has passed, or the period has expired, unless any requirement under this Order is revoked.




Annexure A
serious defect, in relation to a building, means—

(a) a defect in a building element that is attributable to a failure to comply with the performance requirements of the Building Code of Australia, the relevant
Australian Standards or the relevant approved plans, or

(b) a defect in a building product or building element that—
0 is attributable to defective design, defective or faulty workmanship or defective materials, and
(i) causes or is likely to cause—

(A) the inability to inhabit or use the building (or part of the building) for its intended purpose, or
(B) the destruction of the building or any part of the building, or
(C) a threat of collapse of the building or any part of the building, or
(c) a defect of a kind that is prescribed by the regulations as a serious defect, or
(d) the use of a building product (within the meaning of the Building Products (Safety) Act 2017) in contravention of that Act.

building element, as defined in the Design and Building Practitioners Act 2020 (NSW), means any of the following—

(a) the fire safety systems for a building within the meaning of the Building Code of Australia,
(b) waterproofing,
(c) an internal or external load-bearing component of a building that is essential to the stability of the building, or a part of it (including but not limited to in-

ground and other foundations and footings, floors, walls, roofs, columns and beams),

(d) a component of a building that is part of the building enclosure,
(e) those aspects of the mechanical, plumbing and electrical services for a building that are required to achieve compliance with the Building Code of
Australia, ‘
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other things prescribed by the regulations for the purposes of this section.

The regulations may exclude things from being building elements for the purposes of this Act.
In this section—

above grade wall means a wall above the level of the ground surrounding a building.

below grade wall means a wall below the level of the ground surrounding a building.

building enclosure means the part of the building that physically separates the interior environment of the building from the exterior environment,
including roof systems, above grade and below grade walls (including windows and doors).

a developer, in relation to building work, means any of the following persons, but does not include any person excluded from this definition by the regulations—

(a)
(b)

the person who contracted or arranged for, or facilitated or otherwise caused, (whether directly or indirectly) the building work to be carried out,

if the building work is the erection or construction of a building or part of a building—the owner of the land on which the building work is carried out at
the time the building work is carried out,

the principal contractor for the building work within the meaning of the Environmental Planning and Assessment Act 1979,
in relation to building work for a strata scheme—the developer of the strata scheme within the meaning of the Strata Schemes Management Act 2015,

any other person prescribed by the regulations for the purposes of this definition.

Section 6 - Act applies only to residential apartment building work

The exercise of any function under this Act applies only to building work in respect of a residential apartment building that—

is or was authorised to commence in accordance with a construction certificate or complying development certificate issued under the Environmental
Planning and Assessment Act 1979, or is required to be authorised by a construction certificate or complying development certificate, and

has not been completed or has been completed within the period of 10 years before the exercise of that function.
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(2)

The regulations may provide that a specified provision, or specified provisions, of this Act extend to other classes of buildings (w
Building Code of Australia).

ithin the meaning of the

61



	Structure Bookmarks
	Department of Customer Service





Accessibility Report





		Filename: 

		1Final BWRO - 351 Hume Highway, Bankstown - 08.09.2023 - Website.pdf









		Report created by: 

		



		Organization: 

		







[Enter personal and organization information through the Preferences > Identity dialog.]



Summary



The checker found problems which may prevent the document from being fully accessible.





		Needs manual check: 0



		Passed manually: 2



		Failed manually: 0



		Skipped: 1



		Passed: 28



		Failed: 1







Detailed Report





		Document





		Rule Name		Status		Description



		Accessibility permission flag		Passed		Accessibility permission flag must be set



		Image-only PDF		Passed		Document is not image-only PDF



		Tagged PDF		Passed		Document is tagged PDF



		Logical Reading Order		Passed manually		Document structure provides a logical reading order



		Primary language		Passed		Text language is specified



		Title		Passed		Document title is showing in title bar



		Bookmarks		Passed		Bookmarks are present in large documents



		Color contrast		Passed manually		Document has appropriate color contrast



		Page Content





		Rule Name		Status		Description



		Tagged content		Passed		All page content is tagged



		Tagged annotations		Passed		All annotations are tagged



		Tab order		Passed		Tab order is consistent with structure order



		Character encoding		Passed		Reliable character encoding is provided



		Tagged multimedia		Passed		All multimedia objects are tagged



		Screen flicker		Passed		Page will not cause screen flicker



		Scripts		Passed		No inaccessible scripts



		Timed responses		Passed		Page does not require timed responses



		Navigation links		Passed		Navigation links are not repetitive



		Forms





		Rule Name		Status		Description



		Tagged form fields		Passed		All form fields are tagged



		Field descriptions		Passed		All form fields have description



		Alternate Text





		Rule Name		Status		Description



		Figures alternate text		Passed		Figures require alternate text



		Nested alternate text		Passed		Alternate text that will never be read



		Associated with content		Passed		Alternate text must be associated with some content



		Hides annotation		Passed		Alternate text should not hide annotation



		Other elements alternate text		Passed		Other elements that require alternate text



		Tables





		Rule Name		Status		Description



		Rows		Passed		TR must be a child of Table, THead, TBody, or TFoot



		TH and TD		Passed		TH and TD must be children of TR



		Headers		Failed		Tables should have headers



		Regularity		Passed		Tables must contain the same number of columns in each row and rows in each column



		Summary		Skipped		Tables must have a summary



		Lists





		Rule Name		Status		Description



		List items		Passed		LI must be a child of L



		Lbl and LBody		Passed		Lbl and LBody must be children of LI



		Headings





		Rule Name		Status		Description



		Appropriate nesting		Passed		Appropriate nesting










Back to Top



